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United States Court of Appeals for the 
District of Columbia 


a. In the District Court of the United States for 

the District of Columbia 

Law No. 85255 

Robert AVf.iss, a minor, by Albert Weiss, his father and 

next friend, Plaintiff, 

vs. 

Bell Cab Association, a corporation, Defendant. 

United States of America, 

District of Columbia . ss: 

BE IT REMEMBERED, That in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit:— 

1 Amended Declaration 

Filed May 24 1935 

In the Supreme Court of the District of Columbia 

Law No. 85-255 

Robert Weiss, a minor, by Albert Weiss, his father and 
next friend, 5503 Seventh Street, N. W., Washington, 
D. C., Plaintiff, 

vs. 

Bell Cab Association, a corporation, 1317 L Street, N. W., 
Washington, D. C., Defendant. 

The plaintiff, Robert Weiss, a minor, to wit, eighteen 
years of age, by Albert Weiss, his father and next friend, 
sues the defendant, Bell Cab Association, a corporation, 
having agents and doing business as a common carrier of 
passengers in and out of the District of Columbia, for that, 
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heretofore to wit, oil the 2nd day of November 1934 at or 
about 12:30 o'clock p. m. and for a long- time prior thereto, 
said defendant, by its agent, servant and employee and 
within the course of his employment operated a certain taxi¬ 
cab known as a Bell Cab, which at the time aforesaid was 
being propelled as aforesaid in an easterly direction on Uni- 
versitv Drive at or about its intersection with the Washing- 
ton-Baltimore Boulevard at College Heights, Prince 
George’s Countv, in the State of Marvland, and at the time 
and place aforesaid, plaintiff was riding as a passenger in 
an automobile coupe which was proceeding in a southerly 
direction on the said highway and at the said intersection 
and in the inner lane for south bound traffic on said high¬ 
way, in accordance with the statute laws of the State of 
Maryland then and there in full force and effect. 

Whereupon it became and was the duty of the said 
2 defendant, by its agent, servant and employee in the 
operation of the said taxicab to exercise reasonable 
care in the operation thereof and to comply with the statute 
laws and rules of the road then in full force and effect in 
the State of Maryland so as not to cause injury to the plain¬ 
tiff or other persons lawfully upon said highway. 

Yet the said defendant, by its agent, servant and employee 
as aforesaid, not regarding its duty in the premises but eare- 
lesslv neglecting the same did negligentlv and carelesslv 
operate its said taxicab at a fast and excessive rate of speed 
without keeping the same under reasonable and proper con¬ 
trol and without keeping or maintaining a reasonable and 
proper lookout and in violation of Section 209 M-7 of Art. 
56, Part 6 of the Code of Law for the State of Maryland 
which were then and there in full force and effect of law and 
which provided as follows: 


“The operator of a vehicle entering a highway so desig¬ 
nated (referring to boulevard) shall yield the right of way 
to ALL VEHICLES approaching on such highway,” 

in that said defendant, as aforesaid, did negligently and 
carelessly propel the said taxicab from the said intersecting 
road without warning and suddenly onto the said boulevard 
and without giving the right-of-way to south bound traffic 
on said highway and as a result thereof caused another 
motor vehicle proceeding in a southerly direction to turn 
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and collide with a motor vehicle also proceeding in a 
southerly direction in which the plaintiff was riding as a 
passenger and as a result thereof the automobile in which 
plaintiff was riding as a passenger was collided with and 
hurled across the highway into a tree, completely demolish¬ 
ing the same and as a result thereof, the plaintiff was thrown 
against parts thereof and sustained serious and permanent 
physical injuries, in that plaintiff sustained numerous 
bruises, contusions and lacerations about his head, 
3 body, arms and limbs and plaintiff sustained a frac¬ 
ture of the tuberosity of his right femur, which has 
and will in the future permanently impair plaintiff's use of 
his right leg, which has and will in the future cause the 
plaintiff to keep his leg in a plaster cast and plaintiff’s left 
thumb and the sensory nerve thereof was lacerated and his 
use of his said thumb permanently impaired and plaintiff 
sustained a laceration of his scalp along the hairline on the 
right side, with large loss of blood, which has and will in 
the future permanently disfigure the plaintiff and plaintiff 
has and will in the future walk with a limp with resultant 
pain and the ligaments of plaintiff's right knee have been in¬ 
jured and his use thereof permanetly impaired and plaintiff 
suffered and will in the future suffer great physical and 
mental pain and anguish and plaintiff incurred and will in 
the future incur large expense for medical, surgical, hos¬ 
pital, xrays, nursing treatments and medicines and plain¬ 
tiff’s nervous system was shocked and permanently im¬ 
paired as a result of his said physical injuries and plaintiff 
lost substantial time from his attendance at school, which 
has retarded his educational progress, all to the plaintiff’s 
damage in the sum of Fifteen Thousand ($15,000) Dollars. 

Wherefore plaintiff brings this action and claims of the 
said defendant the sum of Fifteen Thousand ($15,000) Dol¬ 
lars, besides costs of this action. 


ALVIN L. NEWMYER 
LEWIS H. SIIAPIRO 
DAVID G. BRESS 

Attorneys for Plaintiff 
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4 Pleas of Defendant Bell Cab Association. 

Filed October 9 1935 
* # # 

l. 

Comes now the defendant Bell Cab Association, a Cor¬ 
poration, and for a plea to the Declaration filed herein your 
defendant admits that it is a corporation and operates taxi¬ 
cabs in and out of the District of Columbia, but denies each 
and every other allegation in said Declaration contained, the 
same as if each allegation were specifically denied. 

II. 

For a further plea to the Declaration filed herein, your 
said defendant says that it was not involved in the accident 
declared upon, that it played no part in the same, and that 
its said taxicab was stopped at a cross-road and remained 
out of the boulevard highway until after the collision. 

m. 


For a further plea to the Declaration filed herein, your 
said defendant says that the automobile in which the plain¬ 
tiff was being driven was proceeding as alleged in said Dec¬ 
laration with the plaintiff and two others in the front seat 
of a small coupe, and that the plaintiff was guilty of contri¬ 
butory negligence in that he allowed said automobile in 
which he was being driven to be operated at an excessive 
rate of speed and allowed it to be carelessly driven along 
said highway, and allowed the said coupe to be so crowded 
that the operator thereof was unable to properly control the 
same, and your defendant says that it did not in any manner 
participate in the collision which occurred on said highway, 
and denies each and every other allegation in said Declara¬ 
tion contained, the same as if each such allegation were 
specificallv denied. 

MARK P FRIEDLANDER 
ROBERT I SILVERMAN 
Attorneys for Defendant Bell Cab 
Association. 
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5 Memorandum 

APRIL 13—1937. 

Verdict for Plaintiff for $2000. 


District Court of the United States for the District of 

Columbia 

Friday, May 14, 1937. 

Session resumed pursuant to adjournment, Hon. JEN- 
XIXGS BAILEY, Justice, presiding. 


Upon consideration of the motion filed herein, to vacate 
and set aside verdict and for a new trial, it is ordered that 
said motion be, and the same is hereby overruled, and judg¬ 
ment on the verdict is ordered. 

Wherefore, it is considered that plaintiff recover of the 
defendant herein, Bell Cab Association, a corporation, the 
sum of Two Thousand Dollars ($2000.00), together with 
costs of suit to be taxed by the clerk and have execution 
thereof. 

From the foregoing order the defendant, Bell Cab Asso¬ 
ciation, a corporation, by its attorneys of record, in open 
Court, notes an appeal to the United States Court of Ap¬ 
peals for the District of Columbia; whereupon, an under¬ 
taking to act as a supersedeas bond is hereby fixed at the 
sum of Two Thousand Five Hundred Dollars ($2500.00). 


Memorandum 


JUNE 7—1937. 

$2500 cash deposit in lieu of Supersedeas Bond on appeal. 


6 Assignment of Errors 

Filed July 7-1937 

#• * 

Conies now the defendant in the above-entitled cause and 
for Assignment of Errors on appeal, says: 
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1. That the Court erred in refusing to instruct a verdict 
for the defendant at the conclusion of all the testimony. 

2. That the Court erred in not holding as a matter of law 
that the defendant was not negligent. 

3. That the Court erred in not holding as a matter of law 
that the negligence of the defendant, if any, was not the 
proximate cause of the accident. 

4. That the Court erred in instructing the jury that it 
was negligence in itself for the defendant’s cab to be on the 
highway at the time of the approach of the vehicle in which 
plaintiff was a passenger. 

5. That the charge of the Court of the jury, taken as an 
entiretv, was confusing and contradictors’. 

•> 7 C? » 


MARK P FRIEDLAXDER 
ROBERT I SILVERMAN 
Attorneys for Defendant. 


Service of a copy of the foregoing Assignment of Errors 
acknowledged this 7th dav of Julv, 1937. 


ALVIN L. XEWMYER 
LEWIS II SHAPIRO 
DAVID G. BRESS, 

Attorneys for Plaintiff. 


7 Memorandum 

SEPTEMBER 27—1937. 

Time for tiling transcript of record in United States 
Court of Appeals extended from time to time to and in¬ 
cluding March 7—1938. 


District Court of the United States for the District of 

Columbia 

Friday, March 4, 1938 

Session resumed pursuant to adjournment, Hon. JEN¬ 
NINGS BAILEY, Justice, presiding. 


Come now the parties hereto by their respective attorneys 
of record, and thereupon, the defendant by its attorneys of 
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record presents to the Court its Bill of Exceptions taken at 
the trial of this cause and prays that the same be signed and 
made of record, nunc pro tunc. which is hereby accordingly 
done. 


Designation of Record 
Filed June 15 1937 


m $ # 


The defendant, having perfected an appeal herein to the 
Court of Appeals of the District of Columbia on June 7, 
1937, hereby requests the clerk of the District Court of the 
United States for the District of Columbia to prepare, at 
defendant’s expense, a transcript of the record on appeal, 
including therein the following papers and proceedings, 
namely: 

1. Amended Declaration, filed May 24, 1935. 

8 2. Pleas of defendant to Amended Declaration. 

3. Verdict of Jury. 

4. Minute entry of judgment on the verdict. 

5. Assignment of Errors. 

(>. Together with a copy of this Designation. 

Date: June 15, 1937. 

MARK P FRIEDLANDEK 
ROBERT I SILVERMAN 
Attorneys for Defendant. Appellant. 


Service of a copy of the foregoing Designation of Record 
acknowledged this 14th day of June, 1937. 


ALVIN L. NFAVMYER 
DAVID G. BRESS 
Attorneys for Plaintiff. Appellee. 


9 District Court of the United States for the 

District of Columbia 

United States of America, 

District of Columbia, ss: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 8, both inclusive, to 
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be a true and correct transcript of the record, according to 
directions of counsel herein filed, copy of which is made part 
of this transcript, in cause Xo. 85255 at Law, wherein Robert 
Weiss, a minor, by Albert Weiss, his father and next friend, 
is Plaintiff and Bell Cab Association, a corporation, is De¬ 
fendant, as the same remains upon the files and of record in 
said Court. 

IX TESTIMOXY WHEREOF, I hereunto subscribe my 
name and affix the seal of said Court, at the City of Wash¬ 
ington, in said District, this 5th day of March, 1938. 

C E STEWART, 

(Seal) Clerk. 

10 Endorsed: United States Court of Appeals for the 
District of Columbia Filed Mar 7—1938 Joseph W. 
Stewart, Clerk. 


In the District Court of the United States for the District of 

Columbia 

Robert Weiss, a Minor, by and through Albert Weiss, his 
father and next friend, Plaintiff, 


vs. 

Bell Cab Association, a Corporation, Defendant. 

Xo. 85,255 At Law 
Bill of Exceptions 

Be it remembered that at the trial of this cause before Mr. 
Justice Jennings Bailey and a jury duly empaneled and 
sworn to try the issues herein, which trial began on April 12, 
1937, and thereafter was further proceeded with, Robert 
Weiss, plaintiff herein, being first duly sworn, testified on 
his own behalf on direct examination in substance as fol¬ 
lows : 

That he was twentv-one rears old, attended George Wash- 
ington University, and in Xovember of 1934, attended the 
college at the University of Maryland; that he met Mr. 
Alexander Sadie, another student, at about 12:10 p. m. after 
the adjournment of classes, right outside of the university 
grounds on Xovember 2,1934,and they decided to go to lunch; 
that he got into Mr. Sadie’s car at that point, and later Mr. 



BELL CAB ASSOCIATION VS. ROBERT WEISS ET AL. 


9 


Clcvaloux, another student, joined them; it was about 12:15 
when the three of them entered the car. Mr. Sadie sug¬ 
gested that they go to lunch at the Peace Cross Barbeque, 
and they left the grounds at about 12:15 or 12:20. Sadie was 
driving, Clcvaloux was sitting in the middle, and the plain¬ 
tiff was on the right hand side. The automobile was a 
Plymouth coupe, and the three of them had enough room in 
the front seat. They drove in the direction of 'Washington 
on the Baltimore-Washington Boulevard, and were follow¬ 
ing a truck, when Mr. Sadie decided to pass the truck. They 
were in the slow lane and Sadie pulled out to the fast lane, 
to pass the truck. While they were passing the truck 
11 it suddenly swerved outward into the left lane; that 
is, the fast lane; when it swerved out, they were at the 
time passing it and the truck hit the car and forced it over 
to the complete left side of the road where it hit a tree. 
When they started to get ahead of the truck, they were go- 
ing about 25 to 30 miles per hour, and while actually passing 
the truck at the time of the swerve they were going about 
30 miles per hour, which witness said was a fair estimate 
of their speed. The truck was going about 15 or 20 miles 
an hour. When they first came up to the truck they were in 
the slow lane, and just before Mr. Sadie started to make a 
left hand turn, he (the witness) did not see any approach¬ 
ing traffic at all at that time. The witness approached a dia¬ 
gram of the intersection, a photostatic copy of which is at¬ 
tached hereto and made a part of this bill of exceptions, and 
testified that the car he was in was going south on the boule¬ 
vard; that he could not tell how far the automobile in which 
he was riding was from University Drive when it came for 
the first time behind the truck and before it pulled out to get 
ahead of it, for the reason that he did not know there was an 
intersection there. When the car in which he was riding 
started to make the curve over to the left they were at the 
intersection. The truck was composed of a cab and trailer, 
and the front of the car was about at the front end of the 
trailer, at the point where the trailer contacts the coach, 
when the truck driver started to make the left turn. The 
trailer conies in contact with the tractor part at or about the 
rear wheels of the tractor. The witness testified that he felt 
an impact with the automobile in which he was riding, and 
that it felt like the right front fender was struck; he did not 
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actually see it struck, but felt it. There was absolutely no 
conversation from the moment of impact until the moment 
the car came to rest against the tree. He did not see the 
taxicab. 'When the car came to a rest he was dazed; he be¬ 
lieves he was unconscious for a few seconds although 
12 he is not certain of that but he was dazed and quite 
cut up; his head was all cut: he tried to get up but 
could not; lie was pinned under the car; he was pulled out 
from under it and tried to get up; he got up on his left leg 
at once and as he tried to stand on his right leg he fell down 
immediately; he found out later his right leg was broken 
at the knee: he was pinned under the car since it was over on 
its right side and he was under that side; he was taken to 


the Maryland University infirmary in a passing car; that he 


felt very much shaken up, shiverin 


g and nervous, his clothes 


were all torn and he was bleeding 


from his head and his left 


hand was bleeding quite profusely. He had a particularly 
bad cut on his left thumb where a nerve was there cut, and 
he has had trouble with that since then. Witness indicated 


scars on his head from the cuts and on his left thumb and 


wrist. Whenever he touches anvthing with his thumb there 
is a tendency to draw it back because there is a sharp pain 
there. Witness exhibited the thumb to the jury, llis right 
leg was broken. From the infirmary he was taken to the 
Casualty Hospital where a plaster cast was applied on that 
dav and remained on until January 1, 1935; the cast was 
put on by Dr. Gantz who attended him; after the removal 
of the cast he used a wheel chair for one month and later 
was on crutches for about two months; during the period the 
cast was on he was confined to bed. Witness then explained 
his inability to use his leg for a long period of time and its 
present condition, which is occasionally painful and the 
present condition of his thumb. As a result of these injuries 
which occurred about five weeks after school opened, lie was 
out of school an entire year, returning in September 1935. 
When the automobile in which he was riding came in contact 
with the truck and made the turn over toward University 
Road, the whole of the truck was over in the fast lane and 
that is why they were forced to the other side of the road. 
When the automobile started to get ahead of the truck, they 
came over into the fast lane of traffic and at that time 


13 no part of the truck was in the fast lane, but at the 
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time of the impact all of the truck had come over into the 
center lane of traflic. 

On cross-examination, the witness testified that at the 
time of the accident all three of the boys were about eighteen 
years of age. That there was plenty of room in the front 
seat of the car for the three occupants. That he did not re¬ 
member when he first saw the truck in front of the car in 
which he was riding, but the first time he was conscious of it 
was when they were about to pass the truck, and at that time 
their speed was about thirty miles per hour; that the truck 
came out into the south lane of traffic suddenly; that he was 
seated on the right hand side of the car, was closest to the 
impact, but did not see the cars come together, nor did he 
hear them; that he felt the jar and impact. At that time 
the automobile in which he was riding was in the fast lane. 
Witness indicated on the diagram where the automobile in 
which he was riding was at the time of the impact and how 
the truck suddenly came onto the fast lane. 

“Q. Yes; when you felt that jar which you say was the 
contact. A. When I felt the jar 1 would say we were 
about— (a pause)—I would say it was about here (indicat¬ 
ing on the map). 

Q. In other words, you had passed this line of the inter¬ 
section (indicating on the map) ? A. Yes, sir, I had passed 
that line. 

Q. What happened to your automobile? A. What hap¬ 
pened to the automobile? 

Q. Yes. A. It went to the left. 

Q. Did it describe a graceful curve, or go across at an 

angle, or did it slide off the road sidewise? A. Well, I was 

so excited I do not remember which wav. 

* 

14 Q. But the rest of it you remember exactly, just as 
you have indicated? A. Well, I said “approxi¬ 
mately”. 

Q. But you do not know how it went off the road? A. 
Well I cannot say. 

Q. Will you take your seat again, please? A. Yes, sir 
(resuming the witness stand) 

Q. Is it not a fact that the automobile was turned to the 
left when he went off the road? A. What is that? 

Q. Is it not a fact that the car in which you were riding 
was steered to the left and went up the side road? A. 
Steered to the left? 
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Q. Turned it with the steering wheel; yes sir. A. No; it 
was not. Because I am quite sure the boy lost control of it 
and went there.” 

The car was thrown front end first, to the left. When the 
car hit the tree it was facing University Road on the left 
hand side of the high wav, as vou drive south. 

Arthur M. Brown was called as a witness for and on be¬ 
half of the plaintiff, and testified that he was a police officer 
of Prince Georges Countv, Marvland: that on the 2nd of 
November, 1934, he visited the scene of the accident and saw 
an oil truck which had crossed the University Drive and was 
parked on the right hand side of the highway, facing south, 
pointing toward Washington, just past University Drive; 
that he saw the automobile in which the boys had been driv¬ 
ing; that witness got the call to come to the scene of the ac¬ 
cident about 12:30 o'clock and at that time he was at the 
Hyattsville sub-station; that the place of the accident was a 
place called College Heights at a place on the Baltimore- 
Washington Boulevard where University Drive comes into 
it: that University Drive does not extend across the 
15 Baltimore Road but there is another street not ex¬ 
actly across University Drive; that University Drive 
comes in at a sixty-five degree angle headed northeast, so 
that one coming out of University Drive in a general nortli¬ 
ly direction towards the Baltimore road would be going 
in a general direction towards Baltimore; that it had made 
a left turn on the highway and had gone into a tree across 
the highway; the tree was somewhere between 20 and 30 feet 
from the highway; that the automobile was a Plymouth 
Coupe; one of the boys was there but two of them were taken 
away and later brought back. Witness saw the plaintiff at 
the scene when he was brought back from the first aid sta¬ 
tion at the University and then the plaintiff was taken from 
tin;? scene to the hospital by the ambulance of the Prince 
George’s County Rescue Squad; that plaintiff seemed to 
have something wrong with one of his limbs and was not 
able to walk and his head was bleeding; with respect to lo¬ 
cating the Bell taxicab witness stated that as a result of 
what he was told he obtained a young man to go after the 
cab to bring him back and this young man went out and 
brought the taxicab back; that the cab had painted on its 
side the name “Bell Cab”; witness observed a skid mark 
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from the right hand side of the highway in a circle around 
to where the Plymouth automobile stopped; that the skid 
marks began at about the north side of the entrance to Uni¬ 
versity Drive on the boulevard, that is an imaginary line 
drawn from the north end of University Drive across the 
Baltimore road would be about the point where the skid 
marks began in the direction indicated; that the Baltimore 
Washington Road is a Boulevard; that there is a stop sign 
for traffic coming out of University Drive on to the Boule¬ 
vard, and that on the date when he went to the scene of the 
accident the sign was about 15 feet from the shoulder of the 
road; that there is a four foot concrete shoulder, and then 
two ten foot drives. The Baltimore-Washington 
16 Boulevard contains four drives, each ten feet wide. 

At the intersection, there is a four foot shoulder on 
each side of the road. On the right side going south, there 
is a concrete shoulder. On the left side there is a dirt 
shoulder, and that is about ten or twelve feet. On the 
second of November, 1934, there was a speed limit of 45 
miles per hour at the place on the boulevard where the acci¬ 
dent occurred, which place was about three-fourths of a mile 
south of College Park where the University is located. 

On Cross-examination witness testified that the map of 
the intersection which was attached to the blackboard was a 
good copy of the scene. Besides the four foot shoulder there 
is also a dirt shoulder beyond that and there is a white line 
in the center of the roadway. He testified that he would 
think the tree (marked oak tree on the diagram) which was 
struck by the automobile would be a little closer to the road. 
The right side of the automobile was damaged and the body 
of the car was broken in from the impact. There was no 
striking on the side—nothing hit it. He could not say 
whether there was a caution beacon on the highway at a 
place on the highway different from the scene of the acci¬ 
dent warning drivers approaching the intersection going in 
a southerly direction. He was sure of the beacon facing 
those going north, but not sure of the beacon facing those 
going south. 

Dr. Francis X. Courtney was thereupon called as a wit¬ 
ness for and on behalf of the plaintiff and testified that he 
attended the plaintiff for the injuries sustained on Novem¬ 
ber 2,1934, when he visited him at about 5:00 o’clock on that 
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day and diagnosed the condition at that time as a fracture 
of the right tibia in the knee joint with a scalp would 2 1 /* 
inches long and a cut through the sensary nerve of the left 
thumb and a cut on wrist. Witness explained in detail the 
nature of the treatment administered and the extent of the 
suffering sustained by the plaintiff all of which is im- 

17 material to the issues raised on this appeal. 

George Lachmer was called as a witness on behalf 
of the plaintiff, and upon being first duly sworn, testified 
that on the second day of November, 1934, he was employed 
by the Standard Oil Company as a truck driver; that on 
that date, he was driving south on the Baltimore-Washing¬ 
ton Boulevard in the slow lane approaching the intersection 
where the accident occurred. Witness identified on the dia¬ 
gram the various landmarks existing on the day of the acci¬ 
dent and pointed out the direction in which he was proceed¬ 
ing and the place at which he was when the accident oc¬ 
curred. That the slow lane of traffic is the outside lane and 
the fast lane of traffic is the inside lane. He was asked how 
fast the truck was going in approaching the intersection. 

“A. I guess about 8 miles an hour; because I was just 
going over the crest of the hill, with a heavy load. And it 
is an AB Mack Truck with a chain-drive and has a governor 
on it for 22 miles per hour. And if you get over 20 miles 
an hour on it, it will fall apart. 

Q. Was it an oil truck? A. No, sir; package goods. 

Q. Was it an enclosed trailer? A. No, sir; it is an open 
t ruck. 

Q. An open truck? Could people see around it? A. Yes; 
except I had package goods on it and barrel goods. 

Q. Is there any part of it that is not enclosed? A. That 
is not enclosed? 

Q. Yes. A. Well, the back lias on it a board about 18 
inches high, with the sign “Essolube” on it. And in front 
of there there are bands to keep the goods from falling off. 

Q. And the spaces between those are open? A. 

18 Yes, sir. 

Q. In approaching this intersection and operating 
this truck, will you tell us whether or not you saw a Bell 
cab at or about that intersection? A. Yes, sir, I did. 

Q. Will you come down here and give an indication on 
this diagram of where the Bell cab was when you first saw 
it? A. When I first saw it? 
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Q. Yes. A. It was easing 1 out in the slow lane. 

Q. Will you conic down here and, with this eraser, make 
an indication of where it first was? Here is University 
Drive and here is Pine Street. A. (Standing at the black¬ 
board and indicating on the diagram:) Yes, sir. And I was 
coming down this side, here (indicating). And when I got 
a maximum of about 40 or 50 feet, I will say, I seen the cab 
coming down on the left-hand side. So he comes back on 
that concrete and stops steady. I throws my hand out, and 
did not see anybody back of me. And when I gets up here 
(indicating on the diagram, a point on the other side of 
University Drive) I heard a crash; and I looked and seen 
a car go clear across here (indicating) and hit a tree; and I 
seen this fellow, Weiss, hanging out on his head. 

Q. When you saw the taxicab start to nose out on the 
road— A. (Interposing) Yes, sir. 

Q. (continuing) You were about 40 or 50 feet from it? 
A. Yes, sir. 

Q. When that taxicab nosed out on the road, how much 
of the slow lane of the traffic did it consume. A. I know it 
covered over half of it. I don’t know anv measurements or 
anything; but anyhow he got out on that slow lane and 
stopped. And that caused me to go out on the fast lane. 

Q. You were about 40 or 50 feet from him? A. 
19 Yes, sir. 

Q. And he caused you to go out in the fast lane? A. 
Yes, sir. I looked in the mirror and did not see anyone, and 
threw out my hand, and the arrow—we have an arrow that 
pulls out. 

Q. Yes, sir. Now, do you remember whether the trailer 
part of your truck came in contact with any part of an 
automobile? A. No sir, it did not. 

0. When you came to a stop, you stopped south of Uni¬ 
versity Drive, and facing in a southerly direction? A. Yes, 
sir. 

Q. When you got out of the truck and looked around, 
where did you see the taxicab then? A. Well, I was helping 
this Weiss boy out of the machine. And I looked for the cab, 
thinking we could help the boy to the hospital. But it was 
gone. So I jumped in another machine, to the University of 
Maryland, to get an officer by the name of Dillinger to get 
the cab back. And when he got the cab back, he turned him 
over to Officer Brown. 
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Q. From the time when you pulled over to the side, how 
much time was there between doing that and getting to the 
car and pulling the boy from the seat ? A. Oh, I cannot re¬ 
member. 

Q. Did you do it quickly ? A. As quickly as I could, be¬ 
cause I felt sorry for them. 

Q. Did you see the taxicab move ? A. Just saw the top 
of it going down the hill. 

Q. Did you see the automobile in which these boys were 
riding, at any time prior to the time that this crash oc¬ 
curred, when they hit the tree? A. You mean before they 
hit the tree. 


Q. Yes. A. No, sir; positively not. 

20 Q. In what direction did the taxicab nose out onto 
the slow lane of traffic. Did it nose out in the direc¬ 
tion intending to go south or go north ? A. Well, it came 
right straight out. 

Q. Straight out? A. Yes, sir. 

Q. That would be in a northeasterly direction ? A. Yes, 
sir; in a northeasterly direction.’’ The truck which the wit¬ 
ness was driving had two wheels on the front of the tractor 
part and two sets of dual wheels or four wheels on the 
rear of the tractor and the trailer has two sets of dual wheels 
or four wheels on the rear of the trailer; the front end of the 
trailer has two metal wheels which are lifted off the ground 
and are not used when the truck and trailer are in operation; 
witness stated the occasion for passing the taxicab and go¬ 
ing into the fast lane of traffic was because the taxi stopped 
there and witness looked into the mirror but did not see any¬ 
one and thought the taxi stopped to permit him to pass; 
witness saw the taxicab before it came out onto the road 
when the taxi was easing out onto the road; that witness 
does not know whether or not the taxicab stopped back on 
University Drive at the stop sign because he did not see him 
at that time; that when the taxi came out onto the road the 
taxi took up more than half of the slow lane of traffic—over 
half of it; that on account of that witness had to pull his 
truck over to the left at that time; that the trailer weighs 
about 1,375 pounds and he had about five tons of freight on 
it; that the truck and trailer were about 25 feet long. 

On cross-examination the witness testified that the next 
morning he examined his truck and found that there were 
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no marks indicating that there had been any scraping or 
scratching, and that he did not at any time come in contact 
with the automobile. He was never able to judge the 

21 speed of the coupe because he did not see it until it hit 
the tree. When he heard the crash he had turned into 

the slow lane. The crash and noise attracted his attention 
to the accident. The taxicab passed in back of him and was 
going down the hill before he heard the crash. 

Q. As you were proceeding south, on the Baltimore Boule¬ 
vard, to the taxicab in the half of the slow lane, you were 
50 feet away? A. Between 40 and 50 feet away. 

Q. But did the taxicab have an opportunity to pass in 
front of you, at the speed you were going? A. Indeed, I 
do not know. 

Q. What speed were you going at that time? A. About 
eight miles; because I had come over the hill in low gear, 
and was just shifting into middle gear. 

Q. About eight miles an hour ? A. Yes, sir. 

Q. And you were 40 or 50 feet from the road or from 
where the cab was ? A. From where the cab was. 

Alexander Sadie was called as a witness for the plaintiff 
and testified that in November of 1934, he was a student in 
the College of Arts and Sciences of the Universitv of Marv- 
land; that he was the driver of the automobile in which Mr. 
Clevaloux and Mr. Weiss were riding; that it was a 1930 
Plymouth coupe owned by his father, and at that time he 
was seventeen years of age. That he was possessed of a 
District of Columbia drivers license; that he is now 20 years 
of age; that he took the automobile to school with him every 
dav since it was the onlv means of getting to school and his 
classes began at 8:00 o'clock in the morning; that on the 
occasion of the accident they were on their way to go to 
lunch. On November 2nd, 1934, he got out of class at 12:10 
and met Weiss and Clevaloux; that there was ample room 
in the front seat, and they were not cramped. They 

22 were going to lunch at the Peace Cross and it was 
their intention to return to school after lunch. 

Q. Tell us what occurred after you left the college. A. 
We left school from in front of my uncle’s shop and drove 
straight down the highway, just about a mile, I think. And 
we were in a line of cars coming up the hill. And the car 
started knocking, so I was going kind of slow; and we came 
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back of tliis truck. The other cars had passed the truck, but 
I did not want to, before. And so then I started to speed 
up, and blow my horn, to pass the truck; and something- just 
seemed to tear the wheel out of my hands, and 1 couldn’t 
help it, and just went into the tree. 

Q. Were you in the fast lane on that hill? A. On the 
hill, I was in the slow lane. 

Q. Where were you with respect to the crest of the hill, 
when you pulled out, to get ahead of the truck? A. I was 
over the crest of the hill. 

Q. Was there any traffic ahead of the truck when you 
started to pull out? A. No sir. 

Q. The other traffic had already gotten ahead of the 
truck? A. Yes, sir. 

He further testified that at the time he passed the truck 
he was going about 25 or 30 miles per hour, and it was when 
he was just about to pull ahead of the trailer part of the 
truck, that something happened. He could not say exactly 
what part of the truck came in contact with his car, but that 
it was some rear part of the truck that did so. He felt the 
force of the impact. It jerked the wheel out of his hands, 
and when it jerked the wheel out of his hands the car turned 
to the left. He then tried to pull it out as best he could, and 
then it hit the tree. He did not see the taxicab coming out of 
University Drive at that time, because the truck hid 
23 his view. 

On cross-examination witness was asked whether 
or not he told a man named Franklin that the reason he had 
the accident was that he was going too fast and witness re¬ 
plied “I could not have told him that, because we were not.” 
He testified that he did not remember telling Franklin that 
he was going to make a left hand turn, but he would neither 
deny nor affirm that statement. 

Q. Was there any reason why you did not stop your car 
with the brakes? A. Well, the car seemed to swerve; and 
I was afraid that if I applied the brakes, it would turn us 
over. 

Q. You were only going slowly? A. Yes, sir. 

Q. And as you passed the truck you were still going that 
same speed, and had not increased it ? A. Yes, sir. 

Q. Do you recall, with relation to University Road—and 
you were coming this way (indicating on the map)—do you 
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recall where it was that you felt that sudden twist? A. It 
was right about the beginning of that street, on the other 
side, I believe—somewhere in that vicinity. 

Q. Right about in here (indicating on the diagram) ? 

Mr. Bress. At the beginning of that street, he said. 

By Mr. Friedlander: 

Q. Where was it that the truck gave any indication or 
signal that it was going to turn out ? A. I did not see any 
signal other than the truck itself. 

Q. When was that? A. That was just before. 

Q. A few seconds before? A. Yes, sir; a very short time 
before. 

Q. And a few seconds from that, you went off the 
24 road? A. Yes, sir. 

Q. Did you go into the intersecting street? A. I 
started to, but I missed it. 

Q. And this tree is not in University Road? A. I did not 
go into University Road. 

Q. You never went into University Road at all? A. No, 
sir; I could not. 

Q. And you just made a curve (indicating on the dia¬ 
gram)? A. Yes, sir; like that. 

Q. You made a curve, which carried you across a field, like 
that (indicating) ? A. Yes, sir. 

Q. Did you slide in any way? A. I cannot remember that. 

( t >. Do you remember whether you applied the brakes? A. 
I could not sav. 

Q. You do not remember? A. No, sir; things happened 
too fast. 

Q. Did the wheel wrench out of your hands? A. I tried 
to turn. 

Q. And you say the truck came out into the fast lane? 
A. Yes, sir. 

Q. That is the time when you tried to turn to the left? A. 
Yes, sir. 

Q. After that time, you are unable to say what you did? 
A. Yes, sir. 

On redirect examination, the witness testified that as he 
was in the process of getting ahead of the truck, the turn 
which it made was a sudden turn, and he tried to cut out but 
it was too sudden for me to do anything about it. As a re- 
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suit of that turn, the truck came into the fast lane of traf¬ 
fic, and the witness testified that the truck occupied all of 
the fast lane of traffic when it turned into it. 

25 Thereupon Albert Weiss was called as a witness 
for and on behalf of the plaintiff and testified that he 

is the father of the minor plaintiff Robert Weiss and testi¬ 
fied in detail concerning the physical condition of his son 
prior to the accident on November 2, 1934 involved herein 
and testified with respect to the physical injuries sustained 
by his son and the long period of confinement to bed and the 
disabling effect of his physical injuries sustained in this 
accident, all of which is not material to the issues raised on 
appeal. 

“Mr. Brcss. If your Honor please, I should like to read 
to the jury* at this time that portion of section 209 of article 
56 of part 6 of Bagby’s Code of Laws for the State of 
Maryland. 

The Court. That is not a matter to present to the jury; 
it is a matter for the Court to consider. It is not a fact in 
the case at all. 

Mr. Bress. I had in mind the foreign law, your Honor. 

The Court. The Court takes judicial notice of the law of 

Mar viand. 

•> 

Mr. Bress. Verv well; thank vou verv much. 

The plaintiff rests, if your Honor please.” 

The foregoing is the substance of the testimony offered 
by the plaintiff. At the conclusion of plaintiff’s case, the 
following took place: 

“Mr. Friedlander. At this time I should like to make a 
motion, if your Honor please. Should the jury be excused? 

The Court. Very well; stop to the bench, please. (Where¬ 
upon counsel for both sides approached the bench and con¬ 
ferred with the Court in a low tone of voice, as follows; 

Mr. Friedlander. If your Honor please, on behalf of the 
defendant I wish to move for a directed verdict in the defen¬ 
dant’s favor. 

26 I wish to call your Honor’s attention to the fact 
that there are five charges of negligence in the dec¬ 
laration. The first one is that the taxicab was operated at 
a fast rate of speed. Of course there is no testimony about 
that, since the evidence is that the cab was standing still. 

The next charge of negligence is that the cab was not kept 
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under proper control. The evidence is that the cab was 
standing still and was under proper control. 

The third charge of negligence in the declaration is that 
the driver of the cab was operating it without maintaining 
a proper lookout. The evidence is that the cab was at a 
stop and came to a stop, and at that time the nearest car 
was 40 or 50 feet away; and the taxicab came to a stop. 

The fourth one is with relation to the violation of the 
article providing that the operator of a vehicle approach¬ 
ing a boulevard shall yield the right of way. The evidence 
is that he did yield the right of way. 

The Court. I do not think so; I overrule the motion. 

Mr. Friedlander. You Honor will allow us an exception? 

Yes. I am inclined to think that that is the only ground of 
negligence that is sustained by the testimony. 

Mr. Bress. I am disposed to agree with your Honor. 

The Court. Yes. 

Thereupon Leon J. Brill, Jr., was called as a witness for 
and on behalf of the defendant and testified that he is the 
president of the Bell Cab Association but knows nothing 
about this accident; that after the accident he had occasion 
to interview a man named James F. On* at the Cairo Hotel 
who was reputed to be a passenger in the cab at the time of 
the accident and at the time of that conversation the driver 
of the cab was also present as well as Mr. Friedlander the 
attorney for the cab company; that witness obtained in¬ 
formation from Orr that he was located and worked 
27 with a firm in Pittsburgh, Pennsylvania; that after 
this case came on the calendar for trial witness made 
efforts to locate Mr. Orr in several different directions that 
is witness talked to him over the telephone, at least, “I 
called the firm’s number, over the telephone, and found that 
the name he had given was not anyone in their employ. But 
we ascertained that their Washington representative was a 
man bv a different name; and we contacted him and talked 
to him over the telephone” and he said he was not the man; 
that witness had an investigation made by a special investi¬ 
gator to locate Mr. Orr with the same result that is he did 
not find him and that is the reason why he is not here today 
to testify. On cross examination witness said that he did 
not have his file in the case but had turned it over to Mr. 
Friedlander and imagined that the file is in court. Witness 
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was asked whether or not he has the copies of any letters 
or telegrams which he sent to Mr. Orr and witness replied 
that he could not say; when asked whether or not he at any 
time attempted to communicate with Mr. Orr other than by 
telephone communication witness replied that he had this 
investigator but could not think of the name of the investi¬ 
gator which investigator has done work for the witness 
several times but witness does not have him verv often; 
when asked what are the names of the investigators the wit¬ 
ness’ company lias employed witness replied that he could 
not think of the names; witness thereupon stated that he 
does most of the investigations of accidents himself and that 
he is a lawyer and when further asked whether he has any 
memorandum or copy of any communication that was ever 
directed to the passenger in the taxicab, witness replied 
that Mr. Friedlander had the file; thereupon counsel for 
plaintiff requested Mr. Friedlander in open court to turn the 
tile over to the witness whereupon Mr. Friedlander re¬ 
quested that he be permitted to show the witness a report 
which was a letter which Mr. Friedlander had written and a 
paper showing a certain report which was excluded 
28 from evidence; witness stated that the investigation 
which he made with the investigation firm to locate 
the witness was started in October 1936 or about that time 
which was approximately two years after the accident. 

Thereupon the defendant called as a witness George A. 
Franklin, who testified on direct examination as follows; 

That he was present at the time an accident occurred at 
the intersection of University Hoad with the Baltimore 
Washington Boulevard, in November of 1934; and at that 
time was employed by the Post Office Department at Hyatts- 
ville, Maryland; that Sadie did not make the statement in 
his presence that he was going a little fast, but witness did 
hear the statement made that he was going a little fast; wit¬ 
ness did not remember hearing him say that he was going 
to make a left hand turn and said that he did not hear him 
say that; that he saw Sadie’s car after it came from behind 
the Standard Oil Company’s truck going in the opinion of 
the witness, about 30 miles per hour; that after it left from 
behind the truck until it hit the tree, it traveled a distance 
of about 100 feet or 110 feet; that he did not know whether 
the automobile at any time came in contact with the truck. 
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He did not see it, nor did lie hear any sound which would in¬ 
dicate there had been a collision. When he first noticed the 
position of the taxicab, it was about even with what would 
be the gutter at the side of the Boulevard, which the witness 
indicated on the diagram. The taxicab made two or three 
approaches out, maybe two feet at a time, apparently wait¬ 
ing for the truck to get by, but in doing so he forced this 
truck out into the outer lane. Witness indicated these vari¬ 
ous points in his testimony by appropriate indications on 
the diagram. 

Q. Did the truck go all the way out in the fast lane, or did 
it straddle it, or what was its position? A. It was out in 
the fast lane. 

Q. It was out in the fast lane ? A. Yes, sir. 

29 Q. What was your position ? A. There is a drive¬ 
way down here (indicating on the map), and I was 
standing just south of that driveway. 

Q. Did you see the taxicab stop at the stop sign ? A. That 
stop sign at that time was back, I believe, quite a ways—I 
believe farther than this would indicate (indicating the 
map). Now, whether he stopped there, I cannot say. 

Q. You cannot say? A. No. But he did make two or 
three pauses, in approaching the main highway. 

Q. All right, just take your seat again, please. 

On cross-examination, the witness testified that the cab 
occupied practically all of the slow lane when it came to a 
stop and the truck passed; that the taxicab was then headed 
in a northeasterly direction. When asked whether he could 
sav how manv inches or how manv feet were still left in the 
slow lane of traffic for the truck to use, after the taxicab had 
nosed out these several times, the witness replied “Oh, 
maybe a distance of about two feet.” 

Q. How much time elapsed between these several nosings- 
out—the several occasions when the taxicab nosed out onto 
the highway? Did he make a pause? A. Each time that he 
would go forward a little, he would pause. And I would say 
about three stops, after I had noticed him. 

Q. About three stops? A. Yes. 

Q. And each stop or each nose-out was about how many 
feet? A. About 2 feet. 

Q. Each pause, and then he would go about 2 feet more ? 
A. Yes, sir. 
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30 He saw the automobile after it hit the tree. After the 
collision witness did not see what the taxicab then 

did because his attention was attracted to the boys and he 
saw the taxicab there shortly thereafter when it was brought 
back to the scene; that when the witness went over to the 
automobile the taxicab had already left the scene and wit¬ 
ness does not know who brought the taxicab back. Witness 
described the position of the automobile after it collided 
with the tree by stating that then it was headed due east, the 
same as University Road, and the automobile appeared to 
hit the tree just inside the right front wheel. That the fender 
and cowl of the car were bent: that the car was still on all 
four wheels and was up against a fairly small tree which 
was about six inches in diameter and which was not broken 
down; that the automobile in which the boys were riding was 
going about 30 miles an hour and witness stated that that 
was a fair estimate of what the speed of the automobile was 
and that the speed limit at that place was 45 miles per hour. 

On re-direct examination, the witness testified that he did 
not see any cars pass in front of the taxicab prior to the 
time the truck appeared on the scene, and that he was there 
for about three or four minutes. 

Thereupon Arthur Kelly was called as a witness for the 
defendant and testified that in November of 1934, on the oc¬ 
casion of the accident and injury to the plaintiff, he was 
operating a Bell cab for the Bell Cab Association; that he 
had two passengers in his car, a lady and a man; that he 
was going to Baltimore to take his passengers to the race 
track at Pimlico and came out University Drive where there 
was a stop sign about 40 feet from the Baltimore-AVashing- 
ton Boulevard. After stopping at the stop sign, he looked 
at the road to see if there were anv cars. There were cars 
going towards Hyattsville, but none going north. They 
were all on the right side of the road. He allowed the cars 
to pass, and drove very slowly up past the stop sign 

31 toward the intersection of the Boulevard and Uni¬ 
versity Drive. All the cars had gone by and he was 

almost at the intersection when he saw a truck approaching 
south; at that time it was about 55 or 60 feet to the north of 
the witness. The truck was going very slowly. About 15 
miles per hour or something like that. He looked to the 
south and there were no cars coming up, and as the truck 
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was going very slowly he started to go on to the Boulevard 
and go around in front of the truck. But in the meantime, 
he noticed a car coming in the other lane, going to pass the 
truck. The other car was going right fast. As soon as he 
saw the other car, he knew that he could not make it around 
the truck so he stopped, and when he stopped, it put him the 
least bit—about the shoulder of the road, just right on the 
edge. “There is a shoulder there, outside of the highway. 
And put my bumper, I guess, probably just a little into the 
roadway, there. And he was close on to the shoulder, I be¬ 
lieve, and approaching me. 

Q. You are speaking of the truck, now? A. The truck was 
close to the right hand side of the road. And approaching 
me, he had to go to the left, to go around the car.” He did 
not hear any crash at that time. After the truck passed, 
witness stopped and then continued out into the roadway 
and to the north; that it was a clear day, but cold; he had 
the windows up—closed; the gentleman setting in the back 
seat of the taxi said, “did you see the car hit the tree?” 
And witness was practically on the other side of the road by 
that time and just turned around and saw some dust but 
does not have any recollection of the car hitting a tree and 
did not know there was an accident, but continued down the 
road and afterwards someone came after him and brought 
him back to the scene and when he came back to the scene the 
truck was parked right by the road. And the swerve was 
very slight, if any. He took extra precautions, in going 
onto that highway, and has been driving twenty years with 
no accidents. 

32 On cross examination, he testified that his passengers 
had missed the train and bus to Pimlico and he was 
taking them to the races coming out University Road as a 
short cut from Cavalier Hotel, where he picked these people 
up; that he had the matter of the automobile running into 
the tree called to his attention by the gentleman passenger 
in the taxi but did not stop to see what had happened; that 
he did not recall there would be any accident of any kind 
at all that he had anything to do with; that he did not know 
whose car it was; that he does not know whether the pas¬ 
senger in the taxicab heard it hit the tree or saw it; but the 
passenger called it to his attention; but he was practically 
on the other side of the road and could not turn around 



26 BELL CAB ASSOCIATION VS. ROBERT WEISS ET AL. 

and see. He did not start off pretty fast after this and was 
not in a hurry to get to Pimlico at all. He had plenty of 
time. That he can imagine that only the front bumper of 
his car extended on to the slow lane of traffic. He denied 
that at the time the truck passed him, he was entirely on the 
slow lane of traffic. He testified that his bumper was over 
a part of the slow lane of traffic, and that his car was on 
the shoulder of the road; that the bumper was over the slow 
lane of traffic or a part of it; that he was on the shoulder of 
the road and not out on the highway; that part of the car was 
out on the highway, but the car was still on the shoulder of 
the road; that part of the car was still on the shoulder of the 
road; that he was not out on the highway but his car was; 
that all the windows in the automobile were up and he per¬ 
sonally heard no noise of this crash; that after he drove off 
there came a time when someone directed him to come back 
to the scene of the accident in that he was stopped at the 
University by a car with a policeman in it and was told to 
come back to the scene but witness could not say what hap¬ 
pened to his passengers but did get their names, both the 
name of the lady and the name of the man and turned those 
names over to the Bell Cab Co; that witness is still em¬ 
ployed by the Bell Cab Co. As he started on to the 
33 highway, he came to a stop because he saw the other 
automobile getting ahead of the truck, and at that 
time witness was on his way over into the road, and he could 
not get around the truck because the other car would have 
hit him when he had gotten around it. So he stopped. That 
when he saw the automobile getting ahead of the truck he 
was still to the right of the shoulder of the road. In other 
words, he had not yet gotten onto the slow lane of traffic, 
when he saw the other car getting ahead of the truck. At 
that time the truck was about 50 or 60 feet north of him 
and witness then stated that the truck was about 35 feet 
north of the intersection when he first saw the automobile 
getting ahead of the truck and at that time witness was not 
then on the roadway but was coining around onto the 
shoulder and that is when he stopped and he did not see any 
more of the other car because the truck hid his view of the 
other car. He stopped to let them both go by. 

Q. And the fact of the matter is, is it not, Mr. Kelly, that 
you stayed over here (indicating on the diagram) until the 
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truck passed—you went behind the truck (indicating on the 
diagram)? A. Yes. 

Q. Is it not a fact, Mr. Kelly, that before you got your¬ 
self straight, going in that direction (indicating on the dia¬ 
gram), while you were still headed in a northeasterly direc¬ 
tion, this car came down and crashed into the tree and was 
still in vour full vision, and vou continued to go on? A. 
Still in my vision ? How did I know he was going to hit the 
tree? I had no idea he was going to hit the tree. I thought 
he was down in ITyattsvillo, when I got across the street. 

Mr. Brcss: That is all. 

The foregoing is the substance of the testimony offered on 
behalf of the defendant, and thereafter the defendant rested 
its case. The following thereupon took place: 

.‘14 Mr. Friedlander. That is the defendant's case. 

At this time I should like to renew a motion, and 1 
should like to call your Honor’s attention to one point. 

The Court. Let me know if there is anv rebuttal, first. 

Mr. Friedlander. I am sorry. 

Mr. Brcss. Xo rebuttal testimony from the plaintiff. 

Mr. Friedlander. I should like to make a motion now, if 
your Honor please. Shall the jury be excused? 

The Court. No; just come to the bench. (Thereupon 
counsel for both sides approached the bench and conferred 
with the Court in a low tone of voice, as follows:) 

Defendant’s Motion for Directed Verdict. 

Mr. Friedlander. At this time the defendant moves for a 
directed verdict, on the grounds that the ease of negligence 
which the plaintiff has shown was not the proximate cause 
of the injuries sustained by the plaintiff. 

The Court. I overrule your motion. 

Mr. Friedlander. Allow us an exception, please. 

* # * 

The Court. May 1 speak to counsel at the bench, please ? 

('Whereupon counsel for both sides approached the bench 
and conferred with the Court in a low tone of voice, as fol¬ 
lows :) 

The Court. Have you gentlemen considered the appli¬ 
cation of this rule or statute making it a violation of the 
statute or regulation to pass a car while passing an inter¬ 
secting highway ? 


28 


BELL CAB ASSOCIATION VS. ROBERT WEISS ET AL. 


Mr. Bress. But that docs not apply to a boulevard. 

The Court. I should like to have you show me where it 
does not apply— 

Mr. Bress. This is the section that your Honor directed 
our attention to—this part here— (indicating in the book) 
about not passing at an intersection. 

The Court. Yes. 

33 Mr. Bress. I have a case here dealing with the 
construction of that statute in Maryland. They con¬ 
strue the statute not to apply, for example, to a road which 
was not a public road—for example, a private road—even 
though there was an intersection. 

The Court. I do not know whether this is a public road 
or a private road. 

Mr. Bress. Then, if your Honor please, it is this section 
of the (’ode which I should like vour Honor to read with 
respect to laned highways, giving the person the right to 
travel in either lane he wishes. 

The Court. That may be; but it was passing this car and 
it came from behind the truck to pass the car. 

Mr. Bress. If your Honor please, the evidence does not 
show there was any passing at an intersection. The stat¬ 
ute does not prohibit passing when approaching an inter¬ 
section. 

Mr. Friedlander. In the case in 137 Marvland, the 
White case, there is a complete definition. 

Mr. Bress. I agree that the Maryland law says that a 
road on one side is an intersecting highway. But I do not 
believe it is an applicable statute. 

The Court. It seems to me it is applicable. If you go on 
the highway and reach an intersecting road, the object is to 
prevent passing at that point on account of cars on the 
crossing road that vou cannot see. It is a law in the Dis- 
trict of Columbia and in most jurisdictions; and I think 
most careful drivers will not pass when in such positions 
at an intersecting road, for that reason. 

Mr. Bress. Yes; but the Maryland Code has taken cog¬ 
nizance of the fact that there mav be different high wavs. 
For example, here they have taken cognizance of the high¬ 
ways which may be through highways; in other words, 
where they have designated a road as a through road or 
boulevard— 
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36 The Court (interposing). Where is the designa¬ 
tion “through boulevard”? 

c 

Mr. Bress. They use the words “through road or boule¬ 
vard” here (indicating the printed book). 

The Court. I cannot see how that makes any difference in 
the regulations. 

Mr. Bress. I think they are separate sections. One has 
to do with the right of passing, and the other has to do with 
the right of way on a laned highway, over all vehicles com¬ 
ing in on any other type of road, except where they come 
in from another laned highway—as shown on the top of 
page 663. 

The practical end of it, if your Honor please—I have 
driven that road many times: There are so manv small 
public roads that come into that road that it would seem an 
unreasonable restraint of traffic on that public road to re¬ 
strict people from passing at such roads. 

Mr. Friedlander. Page 662 on the other side (indicating 
lawbook) is the portion that talks about public roads. In 
fact they cite section 153, Regulation Xo. 36. 

(The aforementioned authorities were examined by the 
Court.) 

The Court. I cannot see that that modifies this. 

Mr. Bress. It is a question of construction, I admit, if 
your Honor please. But I do believe that in view of the 
case which I think is on page 661, where they said what the 
policy of the law is—I have three pencil marks on the side 
of that, if your Honor please. 

(The authorities were further examined by the Court.) 

The Court. Well, this is a question of a private road, in 
this case (indicating the book). But in the present case it 
is not a private road, but is a highway. 

Mr. Bress. Yes; but this regulation gives people a right 
to drive along, all the way from Baltimore to Wash- 

37 ington, one person driving in one lane and one per¬ 
son in the other lane. If they both have the right to 

go in one lane or in the other lane, then I think a reasonable 
construction would permit one to go ahead of the other. 

Mr. Friedlander. But there is a mark there, “Cross 
Road,” and they have caution signs before you approach 
the intersections, all through there. 

Mr. Bress. That may be. 
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The Court (after further examining tile eases). T shall 
follow that const ruction, then, especially since no other con¬ 
tention has been made during the trial. 

Mr. Friedlaiuler. Vou are i^oiiijr to follow the sugges- 
tion that counsel has made? 

The Court. Yes; that it does not a])ply to a highway of 
this kind. 

Mr. Friedlander. Is that in view of the cases ! 

The Court. I may be wrong, but you can take an excep¬ 
tion. 

Mr. Friedlander. Well, of course I would rather have it 
proper now. So far as the terms “highway” and “public 
road" are concerned, they include any public highway or 
road of any kind. 

The Court. But I think it is marked in that particular 
section. 

Mr. Bress. Yes; it is section (d). 

(the case was examined by Mr. Friedlander). 

Mr. Friedlander. That may be true. But it seems to 
me i; does not give them a right to pass; they may continue 
on the fast lane, but they do not have the right to pass— 
So I shall take a special exception at the conclusion of your 
charge. 


, Charge to the Jury. 

The Court (Bailey, J.): “Members of the jury, this is 
one of a class of cases which we have frequently in this 
court, where one party claims to have been injured 
MS by the negligent act of another. There is a general 
principle that where one party is injured by the neg¬ 
ligent act of another, the injured party can recover such 
sum of money as will fairly compensate him for his injury. 

“Negligence is simply this; It is the failure to exercise 
that degree of care which an ordinarily prudent person 
would exercise under the circumstances. It may also be 
based upon violation of some law which requires a person, 
especially the driver of an automobile, as in this case, to 
take certain precautions. 

“Under the law of Marvland, which is verv similar in this 
respect to the law of the District of Columbia, the State 
Roads Commission is authorized to designate certain 
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through highways by erecting at the entrances to these 
highways from intersecting highways, signs notifying 
drivers of vehicles to come to a full stop before entering 
or crossing that highway. And whenever any such sign 
shall have been so erected, it is unlawful for the operator 
of any vehicle to fail to stop, in obedience to these signs: 
and the operator of a vehicle entering a highway desig¬ 
nated in this manner shall yield the right of way to all ve¬ 
hicles approaching on the highway. 

“Of course, that is practically the same rule which ap¬ 
plies to the stop signs with which you are familiar in the 
District of Columbia; it is the dutv of the driver of a car. 
on approaching a highway which is guarded by a stop sign, 
to stop and give the right of way to vehicles approaching: 
and if he fails to do so, he is violating the law: and that vio¬ 
lation of the law is negligence, in itself. 

“However, a man may be negligent, but then that negli¬ 
gence mav not give rise to anv cause of action. It is onlv 
whenever negligence itself is the cause of the injury that 
anv right of action arises. For instance, a man mav be 
driving without a driver’s license and he may be in- 
39 volved in an accident. But the fact that he has or 

does not have a driver’s license mav not have anv- 

« • 

thing whatever to do with the accident. So it is only when 
there is a violation of a regulation of this kind, that re¬ 
sults in any injury due to the violation, that any right of 
action arises. 

“In this case it is claimed that the driver of this cab, al¬ 


though he had stopped at the stop sign, nevertheless failed, 
when he came to the actual intersection, to give the right of 
way to approaching cars. The plaintiff claims that he 
gradually edged onto the highway, itself, thus taking the 
right of way from approaching cars. 

“If you find that that was the case, then that is negli¬ 
gence. And if that negligent act was the cause of the in¬ 
jury to the plaintiff, here, who was riding in this automo¬ 
bile as a passenger, then the plaintiff is entitled to recover. 

“Going back again: The plaintiff claims that this cab 
driver got upon the right of way, upon the highway, which 
forced a truck coming south along this side of the high¬ 
way, in the proper lane—the slow lane, as it is called—to 
turn out and enter the fast lane, which is used for fast cars; 
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and when this happened, the driver of the car behind the 
truck, who was attempting to pass the truck at that partic¬ 
ular time, was compelled to pull still farther out, and either 
collided with the car or, to endeavor to avoid colliding with 
the truck, was forced to one side and lost control of his 
car, and the plaintiff was injured. 

“You must consider who caused this accident, whose fault 
it was, whose negligence was the proximate, direct cause of 
the accident. Was it the truck driver or was it the driver of 
the cab or was it the driver of the car in which the plaintiff 
was injured? 

“If they were all negligent and if by the combined negli¬ 
gence of all three the plaintiff was injured, he is entitled to 
recover. Or if it was by the combined negligence of two 
and the driver of his car was not negligent, he is still en¬ 
titled to recover. 

40 “In many cases we have the question involved of 
what is called contributory negligence—that is, 
where the party injured had himself, by his negligent act, 
contributed to the injury. However, that is not involved in 
this case. The action is not brought by the driver of the 
car in which the plaintiff was injured, but it is brought by a 
passenger in the car; and he is not responsible for any neg¬ 
ligent act that the driver of the car in which he was riding 
may have committed. 

“As I say, there is no question of contributory negligence 
in this case; it is a question of whose negligence, if any, 
was the direct, proximate cause of the accident. 

“Of course, if you find that the driver of the cab did not 
violate the law or if you find that if he did, nevertheless the 
injury to the plaintiff was not the result of that violation, 
then you need go no further, and your verdict should be 
for the plaintiff. But if he was not negligent or if his neg¬ 
ligence was not the proximate cause of the accident, there 
can be no recovery in this case. 

“But if his negligence was the proximate cause or if he 
concurred with the negligence of others in causing this in¬ 
jury, then the plaintiff is entitled to recover. 

“The mere fact that the plaintiff was injured does not 
raise any presumption that the defendant here was negli¬ 
gent; and the burden of proof is upon the plaintiff to show 
by a fair preponderance of the greater weight of the evi- 


BELL CAB ASSOCIATION VS. ROBERT WEISS ET AL. 


33 


deuce that the defendant’s driver was negligent and that 
his negligence caused this injury. 

If you find for the plaintiff, then you should go further 
and fix such sum of monev as in vour minds would fairly 
and reasonably compensate him for the injuries which he 
has suffered and for anv disfigurement which mav have re- 
suited from the injury. And if you find that any of these 
injuries may continue in the future, take that into consider¬ 
ation in fixing the amount of the recovery. He is entitled, 
as I sav, to be compensated for the injury and for the 
41 pain he suffered in consequence from it, and for any 
loss of time in his attendance at school, which may 
retard his educational progress. All these are matters that 
vou mav take into consideration in fixing the amount of the 

V V O’ 

recovery, if you find for the plaintiff. 

“Is there anything else? 

Mr. Friedlander. If your Honor please, I should like to 
have a special exception on the ground, first, that the Court 
said that the plaintiff should be given the verdict, instead 
of the defendant, in case the jury should find that any neg¬ 
ligence on the part of the cab driver, if there was any, still 
was not the proximate cause of the accident. 

The Court. Of course that would be for the defendant. 

You understand, ladies and gentlemen, I am sure, that 
even if you find there was negligence on the part of the cab 
driver, yet if you find that that negligence on his part was 
not the proximate, direct cause of the accident, then your 
verdict should be for the defendant. 

Mr. Friedlander. And we also say that the Court is in 
error in not instructing the jury that the driver of the car 
should not have passed at the intersection; and also that 
the driver of the car should not have passed, at the inter¬ 
section, in the fast lane. 

The Court. Yes; I say that that is the law. 

Mr. Bress. We are satisfied with your Honor’s instruc¬ 
tions. 

Counsel for defendant then noted an exception to the in¬ 
struction of the Court with reference to the negligence of 
the cab in being on the highway. 

C 1 O w 

The Court. Very well. If there is nothing further, then 
the jury will retire. 

(Whereupon, at 1:50 o’clock p. m., the jury retired from 
the court room). 
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(At 3:30 o’clock p. m. the jury returned to the court room, 
mid the following proceedings were had) 

42 The Court. I understand that the jury wishes fur¬ 
ther instructions. 

A Juror. There is a question with respect to the instruc¬ 
tions of the Court. One juror has a different opinion than 
the other jurors regarding it. 

If we find that there is a mutual responsibility among the 
three participants, that is, the driver of the damaged car, 
the driver of the Standard Oil truck, and the driver of the 
taxicab, should we then render our verdict for the plaintiff? 

The Court. If you find that the negligence of all three 
together contributed to the accident, you should. 

Juror. Not equally, but to any extent ? 

The Court. To any extent, then the verdict would be for 
the plaintiff against the defendant party in this case. 

Now, I may perhaps have led you into some error in my 
charge with reference to the cab being upon the highway. 
Whether or not the cab was properly on the highway or not, 
in view of the situation of the approaching truck, and 
whether he did yield the right of way to that truck or not, is 
a question for you to decide. 

And on this other question, if the driver of the cab, the 
driver of the truck, and the driver of the other car were all 
negligent, and the combined negligence caused the injury, 
then the defendant here, the Cab Company, is liable. 

The Juror. One other question which another juror 
asked as we were coming in, as to whether or not two of 
the three being negligent would have the same effect. 

The Court. If the negligence of any two brought about 
this accident, or was the cause of it, and the driver of the 
cab was one of them, then the Cab Company is responsible. 
Of course, if the driver of the cab was not negligent, then 
the negligence of the others is immaterial, because the Cab 
Company can only be liable if the driver of the cab was neg¬ 
ligent. 

43 Mr. Silverman. For the sake of the record, I want 
to take special exception to your Honor’s answer to 

the first question, on the question of negligence of all three 
of the drivers. 

The Court. Very well. You may take your exception. 

Mr. Bress. We are satisfied that that is correct. 
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(Thereupon the jury again retired to consider its ver¬ 
dict.) 

Thereafter the jury returned its verdict for the plaintiff 
for $2,000. 

The foregoing is the substance of all of the testimony and 
proceedings bearing upon the exceptions herein reserved 
on behalf of defendant. 

And thereupon, and as all of said exceptions were duly 
noted and allowed as aforesaid and duly entered upon the 
minutes of the court, both before the jury retired to con¬ 
sider of its verdict for the first time and before the jury re¬ 
tired the second time (after having returned for further in¬ 
structions), and because the matters and things hereinbe¬ 
fore receited are not matters of record, in order to make 
the same a part of the record herein, which is hereby or¬ 
dered, so that the defendant may have its case reviewed on 
appeal, the defendant, by its attorneys, moves the court 
to sign and seal this, its bill of exceptions, to have the same 
force and effect as if each and every one of said exceptions 
had been separately signed and sealed, which motion is 
granted by the Court; and thereupon the defendant tenders 
this, its hill of exceptions, and requests the court to sign 
and seal the same, which is accordingly done, now for then, 
<his 4th day of March, 1937. 

JENNINGS BAILEY 
Justice 
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